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A Critical Perspective to the Politics of Judicial Reform : Modern and Postmodern

Tanase, Takao

In the politics of judicial reform, there seems to be a consensus among all participants on
introducing and strengthening the rule of law. Upon a closer look, however, an underlying
assumption of the very rule of law is being challenged by the initiative of industrial organiza-
tions as well as of the ruling LDP, for they demand an efficiency in the legal services as its
consumers and a political accountability in the judiciary as its constituency. This introduction
of the market/ political principles constrains the universalism and transcendentalism, which
are at the core of the rule of law, for an effective access to law is rationed by the legal service
market, and the neutrality of the law may be compromised by the power politics. In fact, there
is a marked cleavage in the political strife over the judicial reform between the legal
profession on the one hand and the industrialists, LDP and the people on the other, reflecting
the struggle over the attaining/ emasculating the rule of law.

This paper traces this cleavage in the judicial politics under the guise of rule-of-law as
consensus and gets a deeper understanding of the concrete proposals, especially of the one
selecting judges from the bar which is the most contested reform proposal. I argue that this
difficulty of the rule of law being confronted by the consumer/constituency has a deep root in
the contradiction of the modern liberal law. Especially, at the base of the modern law is the
dichotomy of the desire/ reason; i.e. the natural desire of the human being is tamed and made
to coexist with other only by the capacity of reason. The law, and the judiciary represents this
reason and the market/ politics represent the desire to be controlled by the law. To overcome
this dichotomous thinking by the help of communitarian writings hopefully yields the new
conception of the judiciary in the post-industrial society in which the people’s consumer/
constituency consciousness is sharply awakened.

For the Origin of Movement for Non-Career Appointment System of Judges in
Japan; Legal Strategies for Judicial Reform

Kaino, Michiatsu

Legal Profession of Japan was created after the Meiji Restoration. Since the government did
not intend to develop a strong private bar that could represent citizens in disputes, the primary
objective of securing the law graduates through hard exam.for the government was to produce
judges, prosecutors and upper-level state bureaucrats. After the World War 11, the Practicing
Attorneys Act was revised to put practicing lawyers on equal footing with prosecutors and
judges. Since then, members of all three groups follow a similar path. However, the route to
judgeship in Japan starts with a kind of apprenticeship as an assistant judge followed by the
promotion system in the Japanese court hierarchies as ‘independent and full time judge’,
Although law is a popular undergraduate major in Japan, a degree from law department is not
prerequisite to sitting for the National Bar Exam. which is said to be the most difficult exam.
in Japan.
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Last year, the government had appointed the Judicial Reform Committee chaired by Prof. Koji
Sato of Kyoto University and the Committee is now preparing Interim Report mainly focusing
on the increase of the number of Bengoshi(attorney at law) as well as reform of Bengoshi-
system for much easier access to Bengoshi.

Some bengoshi groups are now promoting Hoso-Ichigen(Anglo-American System of the
judicial appointments) which is simply to limit the resource of judge to practicing bar( or
prosecutors) in order to abolish bureaucratic judgeship ruled by the General Secretariat to the
Supreme Court.

This article is discussing the historical origin of the notion of Hoso-Ichigen as well as the
independence of Bengoshi and also criticizing the introduction of Japanese version of Law
School system into universities without any prospect of the realization of Judicial Reform in
Japan.

De la notion de “justice en tant que corps”: une réflexion sur la “Réforme judiciaire”

Higuchi, Yoichi

Sous la Constitution de 1946 , le pouvoir judiciaire bénéficie du statut de I'autonomie presque
parfaite & 'égard des autres organes de I'Etat. Quant au barreau, il a obtenu une autonomie
beaucoup plus élargie qu’avant la guerre et son statut a &té si considérablement valorisé
qu'il est d’usage de recourrir, au sujet de grands problémes juridiques et judiciaires, a la
concertation de trois organes de profession légale : Cour supréme, Ministére de justice et
Confédération japonaise des barreau. En ce sens, on peut parler de la justice en tant que corps.
Or, des promoteurs et partisans de la “Réforme judiciaire” en préparation exigent, du tribunal
ainsi que du barreau, “plus d’ouverture” au bénéfice des justiciables. Cette exigence puise sa
propre légitimité finalement dans deux notions—clé: logique du wmarche au profit des con-
somateurs de la justice, et responsabilité devant la nation en tant que souvervain.

Quel choix peut-on imaginer en face de cette exigence? L’accepter pour renoncer a la
caractéristique des professions légales en tant que corps, ou la refuser pour défendre de ce
dernier? Il faudrait, de toute facon, savoir la signification que chaque coix pourrait avoir pour
T'avenir du constitutionnalisme et de I’Etat de droit.

Transformation of Lawyer’s Identity and Legal Education

Wada, Yoshitaka

Organization of Japanese Society is now transforming from closed sectionalism into open
system ordered through transparent rule of law. Japanese lawyer’s identity is also simultane-
ously changing. They are expected to play wider roles outside of courts and to be more
specialized. Legal education has to be reorganized to produce such lawyers. Japanese legal
education has almost exclusively concentrated on teaching legal knowledge from judge’s point
of view. However, in order to produce lawyers who satisfy current legal need, Japanese Law



